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Year Sir’ 
As you know, following a hearing in your case you were found deportable 


and the hearing officer has entered an order of deportation. A review of your 


file indicates there is no administrative relief which may be extended to you 


and it is now incumbent upon this Service to enforce your departure from the 
United States. 


Nonintean 
~resubl ie On 
(country) 


Arrangements have been made for your departure to _ 


Snesday, “ay 13, 3976 from _larcford, Connecticut _s_—sw x Qatde 


isace) (port of departure) 


PRP cont 


toame of yessel, airtine, or other asec mori 


You should report to a United States Immigration Officer at Room _4]7__ 


(No,) 
Sv) Asyviica Avenue, 4) 
Jiargfocd, GCopocetions GC0"4 at a Tees fat, Ne 1" 2 RTE 


(address) (hour and date) 


completely ready for deportation. At the time of your departure from 


‘Miurtfart. Coe tteut sou: willl be limited to_4'___ pounds of baggage. 
(place of surrender) 


Should you have personal effects in excess of this amount you must immedi- 


ately contact 7, "unt or fr. LoTolots at 246-2527 


or 


fi (name of officer) (phone no, and ext,) 
call in person at the address noted above, and appropriate disposition of your 


excess baggage will be discussed with you. 


T1 fee (* ry truly aes 


Form I-166 
(Rev. 4-1-69) 


United States Department of Hestice 
Board of Immigration Appeals 
Washington, O.€. 20530 
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{a}(2)) - Nonimmigra:.. student - 
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Al9 375 676 


In a decision dated November 18, 1974, an immigration 
judge found the respondent deportable as charged, denied 
her application for voluntary departure, and ordered her 
deported from the United States. The respondent has ap- 
pealed from that decision. The appeal will be sustained 
in part and dismissed in part. 


The respondent, a native and citizen of The Dominican 
Republic, entered the United States as a nonimmigrant 
student in 1974. She remained beyond the period of her 
authorized stay, and deportation proceedings were insti- 
tuted against her under section 241(a)(2) of the Inmmi- 
gration and Nationality Act. 


On appeal counsel for the respondent contends that 
the respondent did not receive a fair hearing in that 
she was not represented by counsel. He asserts that she 
had just completed the tenth grade, did not understand 
the importance of the proceedings, and, as a consequence, 
did not effectively waive her right to counsel, He claims 
that, as an indigent, she was entitled to the appointment 
of counsel at government expense. 


Section 242(b) of the Act provides that the alien shall 
have the privilege of being represented by counsel in de- 
portation proceedings, but at no expense to the Govern- 
ment. It is not within the province of this Board to de- 
termine the constitutionality of the statutes it admin« 
isters. Matter of L-, 4 I6N Dec. 556 (BIA 1959); Matter 
of Santana, 13 I6N Bee. 362 (BIA 1969). Moreover, the 
courts have held that there is no right to appointed com- 
sel in deportation proceedings. Dunn-Marin v. INS, 426 
F.2d 894 (9 Cir. 1970); Murgia-Melendez v. INS, “407 F.2d 
207 (9 Cir. 1969). See also Henriques v. INS, 465 F.2d 
119 (2 Cir. 1972), cert. dental 10 8 U.S. 968 (1973). 
Furthermore, counsel does not claim that the facts alleged 
in the Order to Show Cause and admitted by the respondent 
are not true. Nor do we perceive any prejudice to the 
respondent as a result of her failure to retain counsel, 
particularly in view of our disposition of the case. See 
United States v. Barthold, 517 F.2d 689 (5 Cir. 1975); 
Burguez v. INS, 513 F.2d 751 (10 Cir. 1975). 


ee 
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Upon the commencement of the hearing, the respondent, 
who was approximately 25 years old at the time, was in- 
formed of the nature of the proceedings against her anc 
of her right to retain counsel. The entire hearing was 
conducted in the Spanish language and, when asked if she 
understood the translator, the respondent answered in the 
affirmative. After reviewing the entire transcript, we 
conclude that the respondent effectively waived her right 
to counsel, 


At oral argument counsel stated that the respondent 
has sufficient funds with which to depart and, if given 
the opportunity to do so, would depart voluntarily. Hav- 
ing found the respondent statutorily eligible for the 
privilege of voluntary departure under section 244(e) of 
the Act, we shall grant the application in a favorable 
exercise of discretion. Accordingly, we shall sustain 


the respondent's appeal from the immigration judge's 
order denying voluntary departure. 


We note that the immigration judge, in rendering his 
decision, should have included a discussion of the evi- 
dence pertinent to the application for voluntary depar-. 
ture. The summary order Form I-38 used by the immigra- 
tion judge is proper only where there has been no appli- 
cation for discretionary relief, or where the coly re- 
lief requested is voluntary departure and it is granted. 
8 C.F.R. 242.17 and 242.18. See Matter of Wang, Interim 
Decision 2381 (BIA 1975). 


ORDER: The appeal from the immigration judge's order 
denying voluntary departure is sustained. The appeal 
from the immigration judge's order finding the respond- 
ent deportable is dismissed. 


FURTHER ORDER: The respondent is permitted to de- 
part voluntarily from the United States at no expense 
to the Government within 30 days from the date of this 
order and under such conditions as may be fixed by the 
District Director; end upon her failure so to depart 


A1l9 375 676 


when and as required, the privilege of voluntary depar- 
ture shall be withdrawn without further notice or pro- 
ceedings and the respondent shall be deported from the 
United States to The Dominican Republic on the charge 
contained in the Order to Show Cause. 
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(AFFIDAVIT OF DIGNA BALT AL lLasCa@ticl GN Tub SPANISH 


LAWL vero dphva TaahoLai ich 
See. = ms ae ci ae ee ieee Se ae wt 


re soma - —— et a Sean + ee 


whaon LawGuaGe 
| ae ae See She 


English Trans wm_of Affidavit 


Spanish aff io oh a 


aii 
4 


My name is 
old and a citizen cf the id n kop. >} du not. speak English and 
understand ver; littio cn, lis: Sante 4 \r.itod States in September, 
1973, in order to <« tc rtililar Cellece in Mayagueeg, Puerto . 
Rico. 

[The visa th: ao ..ter the United States was 
supposed to allcw me 1 ym fc ear, encing on September 13, 
1974. My school year was over in ser, 2 #4 at that time 1 wanted te 
go to Waterbury, Comnecticut, where i sare relatives. Before I left 
Mayaguez, i taiked wit!: :onica de Lee w © Worked in the office of 
the president of the college anc was in chorce of immigration affairs at 
the college. I told hes that i waited ts »o to daterbury for the summer. 


She arranged to get papers ‘for ne ro tn i cold ge to the United 


States for the swwer, end i tic: ht tust 211 the necessary arrangements 


o 


were mado and approve: vy the United Ut.tes covernment. She told me 
* 


that she would takecare of having 211 tur forms sent in. I thought that - 
everything was taken c#:1o of by the colie’e. When 1 left Antillian 


College for saterbury, It ought that 1 h:d the -overnment'’s permission 


r 


to stay in the United states until the ena of my Visa period in September, 
1974. i am ret famildar with th: proceaurcs to Le followed in filling 
out papers, and i thiwsht tiict the eollega hud tarean eare of everything. 

Yurine Christmas vacation 1 hee yone back to the Lominican 
: Republic for two weeks, snd during thet time i had become pregnant. The 
baby was due in mid-Septerier. While i was in Weternury, I needed pre-~ 
natal care, which 1 received throuch the clinic at waterbury Hospital. 

The social worker there, whose name 4S vacqueline «lynn, told me that I 
would not be able to go back to the Lurinican Kernblic on September 13, 
1974, because 1 cold rot. travel then due ts my tregnancy. She told me 
that the hospital would send a letter te tie immigration Department and- 
let it knew and that 1 would net rave tu leave the country on September 13, 
1974. She told me that the letter wes i feet cent. i was under the 
impression that i hed permission +o remain seyong the end of my visa 
because of my inability to trevel, 

My baby was born in Waterbury on Se ptember Lo, 1975. As soon 
as I could after that I went to ilurtford te report te the immigration 
authorities, I am told t.at the Gay 1 went was Cctober 8, 1974, I 
went there voluntarily -- nobody ordered me to uO My family in Waterbury 


had told me that my baby was en American etticer, end that, as a result, I 


would now be able to stay in the Unritea States. They said that I would 


be allowed to become a permanent resident. when 2 went to Hartford, I« 
tried to tell the authorities that I had bed « iaby and that 1 wanted to 
stay in the United States as a permanent resident. 1 did not think that 


there would be any problem. 1 vanted to apply for permanent resident 


f 


status. The man ‘here as: 
would have to come back ay 
ment and that 1 would receive ¢ 


told me that the immigration author.tior 


from Waterbury iiospital. 


At the berinning of tioven! 
the immigration authoritics 

November 18, 1974. 

could fill out my residency 

tack on Noverber 15, 


resident. I came 


asked a lot of questions. 1 had -ot 9 

which I showed to the man. The letter 

lawyer later found oat from Frs. Flynn 

1974. I have attached a sworn ststime: 

The man who asked the questions arve? 

1 did not understand why 1 wowlda neor 

there was any problem wit! my stay’ 
Then, after 

I had to leave the ccuntr: 

why, since i had the be by 

told me to leave, 1 ha: no icea 

I thought that I was cuing throu; 


become a permanent resiuent. 


I asked the nan weet . oad 


sal 


ili AR: 


to do if 


sen told me that I 
Jd give me an appoint- 
ne when to come. He also 


nover received the letter 


°%, 1 cot a letter fron 


‘ane for my appointment on 


ointment was so that IL 
1 cocle beeeme a permanent 
es requested. Again I was 
tie hosp$’al's letter, 
ave a date cn it, but my 
was re dled on August 19, 
kre. Flynn to my affidavit. 


1 wanted to have a lawyer. 


ser, since L did not think that 


me: questicns, he told me that 


“im that i did not understand 


meant I could staty.e Until he 


yowe: oO order me to go <= 


-reliminary questions to -* 


wanted to stay, and he 


told me that 1 hed to appeal to wasi:im ton, and 1 said 1 would do that. He 


also told me 1 sould cet 


8 


elr from .oyaa alde 


Durirns his £, he If 1 had any money to go 
back to the Dominicen keritlie 436 not wvierstand Wiy he was asking me 
that question, because 1 wanted t- ery AR the United States. 1 told him 
no, because 1 did ret mysel7 have ¢ weney +0 Gs. buty Af ¢ had to leave, 
I could have gotten the meney from my family in Wateroury, because my 
cousin and her husband oth Werk and would have helred me Péy for a ticket 
back to the Dominicen Rerublie, if > leave, 2 would rather leave 
voluntarily, and I do not want te ve deporte- Sut the man never asked 
me if I could get the woney, 

After tne Inmigretion men Col’ mea I had to appeal, I went 
to Legal Aid in Waterbury and SnOwed a lunyer tree the Paper that the 
man had given me, The lawyer teld me thst the paper was a deportation order, 
1 did not understand what Chat was, an. he } - &$¢ explain it to ™@ several 
times before ] Understood thst j nae Leen crdered deported, He also told 
me that my intervicy in Hartford on Novents: a een a deportation 
hearing and not just an interview, unii? “@ explained these t' ings to me, 
I did not understanc that 4 had had a hear bis 4 fAC theveht 10 was just 
an interview, 

if I had known hia? my j ft 4° Ansorview was actually 
about, I would have told the Man Chat 3 ware, : a luwyer. I could 
not have afforded to rire « lawyer ther ‘ COLL have gone to Legal 
Aid and had a lawyer fror, Mere represert. 

STATE CF CONNECTicur 


‘ 

é 

) SS: Aeterbury July 7, 1975 
) 


COUN. GF NEW HAVEN 
I swoar that J] have read the foreg cing affidavit and that the 
facts recited thereir, are true, to the test es MY knowl ‘dye and belief, 


é : F 

($f Uipna bullerdliae arrdon 
2% ee meer ——- — nin ad oe sf an cence 
Ube inti Whee bee ALON 


Subscribed anc sworn tc 


STATE OF CONN CTICUL 
July 7, 1975 
CCUNTY CF NEW HAVEN 


The urgersizrned, being “ly eworn, rereby deposes and says 
that the foreyoirg is an accurate trenslation into “he Bnylieh language 
of the affidavit in the Spanish lancus:e swor: to br Ligna iallenilla- 
Carrion. 


Subscribed and sworn tv before me this /ta day of “aly, 1975. 


(Reb Poel) ra Oe 


U. &. Desay 
wiViliacr 
Post ar! i 


@articer: 


at the Waterbury Hospital 
Ga 


Be os ef <\ ee p ¢ 
if 458 VCCAUSe Oo] 


; 
beol at would jeopar- 


GLeruve WY CUTEeCUE 


Sincerely, 


: 
eo 


Hichaol Kk. Bernan 


Popartment of OLE- 


I certify that a copy of this letter was mailed on August 19, 1974. 


; 
Jacqueline Flynn 


Director of Social Service 
Waterbury Hospital 


Subscribed before and sworn to me this /%/7 _ day of aM , 


ee 
ee 
dies al) soe 
¢ 


eo 


-~e rene tht n 


DECTARACTOW STP. 
Mi nombre es » ee, a ne AQIS C4 y 
ciudadana de ia Rephid: a 3 a , entien my poce. 
ne a los Estadus Unidas er sent; Tee ’ wieht = @]l Antilliar 
College cde Mayacuez, Puc 
que ne Cie We te. te © deiab? suponer que 
me conced!a un anc : Vereen | i3 dc septiembre de 1.074. 
Mi ano escolar ternind ¢ 1 Cee iat ek. ae. « J oseaba ir a Waterbury, 
Connecticut, donde tengo oiriiigeon. An oie Havayuoe haplé con Monica 
de LeScay, quien traba java 
go los asuntcs 
para cl veran- : “A ire yO pudsere 
iv a les Eftecas (Gidi 4) os 2 toi. ae 1a ins «rre;los hablan si- 
do hechos y aprobajes per ol i « prec ate® loa | ©. Vrydos, Ella me dijo que se 
encargaria del envio do todos tos tervularics. Yeo pensd que el Celegic habla arre- 
gliado todo. Cuando part! | Aatillvan Cellepe para Uaterbury, yo pensé que conta- 


ba con el permiso para pecking cr ¢ 3 betvtas Uri of basta la terminacién del 


eriodo de mi visa en Sueptieaire de ; oe ~stoy tamiliarizada con los pr«- 
t 


cedimientos del llenado deo tus reles y pennd que el -olezio se habla encargado 


de todo. 

En las vacaciones habla vuclto a la Repthi. a Dominicana por dos semanas y 
durante ese tiempo apares! enbarazada. 

El nino deber!s nacer a mediados de seprieniye. M entras estuve en Waterbury 

* 

necesité cuidado prenatai, ci cnai recib' © ja J'nica dei Waterbury Hospital. 
La trabajadora social, cuyo nombre e5 Jaquet. F'ynn, we dijo que no podta regre- 
sar a la Rephblica Dominicana e} 12 de septiesbre de 1.4974, perque ne estaba en 


capacidad de viajar para entonees, debido aii coabarazo. Me dijo ella que el Hospi- 


tal enviar!a una carta al Separtamerto ce srac:’: nara hac'erselo saber ue 
r } ¥q 


Vad 


er 

yo no tendrla que abandanas 
carta habla sido enviada eon 
para permanecer por més 
para viajar. 

Mi none 
a Hartford tan pronto . ono 
Se me ha dicho que 
mi voluntad. Nadic me io 
es un ciudadano americane 
dos. Ellos me dicen que sc. 


Hartford traté de decirles 


seaba quedarme en ios Estas 


linidas cy 


Ella me dijo que la 
uaprestéon de tener permiso 


razén de mi incapac idad 


i.975. Después de esto ful 
is autoridades de inmigracidn. 
Mubce os 1.974. Yo ful alll por 
rbhusy me ha dicho que mi nino 
‘a pernanecer en los Estados Uni- 
sidencia permanente. Cuando ful! a 
wuberidades wie - abia tenido un nigo y 4q 


id permanente. Yo no pensé que 
; : 


pudiera sobrevenir ninedn pro vloma. Vo ov iz t'a- la residencia permanente. 


El senor de all! me hieu al: 


Me dijo que me daria une cita 


ay 


ir. Tambien me dijo cuc Jas 


guna del Waterbury Hospita’ 
A principios oo 0y1 

inmigracid@n, dicif@na: 

davila 

@ fin Oe oo quir? 

pedia. Nucva.ent 

carta de} Hospita 

gado postericrinente 

de 1,974. Yo hatia a ‘: 


bre que me interroga 


bria de necesita: un a.> 


ma con mi estadia. tue 


preset: pA] » ae ide que volviera otra vez. 


que 4 itd. sme carta en que me dirla cuando 


hablan recibido carta al- 


ten!a una copia de la 


fecha, pero mi abe- 


"affidavit". El hom- 


no entend! por qué ha- 


era haber ningt probie- 


., me dije que tena que 


Salir del pa's, Trat—de Hertel 
me yo no tenla ni idea do qi: 
estaba pasando por todas las 4 
te, 

Le pregunté al seocr aud tenta 
que ten'a que apelar a Washinten. 
“all 


Aid. 


yo podfa obtener ayuda de] do: 
Durante las prepwitas me i} 


}o 


por qué 


ca Dominicana. Yo no enten.!}! 


en los Estados Unidos. Yo Je 


que 


Si tenfa que irme pod!a CONSUsuIY el Hinero con 


Prima y su esposo ambos trabaijan y ms habr'an as 


a la Reptblica Dominicana. Si tengo que 


no deportada. Pero el] seror Mune A me pr 


Despu'es que el se:or de ja 


al Legal Aid de Waterbury v le cestr! 4 


ap 
dado. El abogado me dijo que era una orden de 


80 y el tuvo que darme varias erp lica jones. ant 


Sido ordenada mi deportaciés jfard hie es 


pias 


habla sido una audiencia deo depar*acity | p? 


entrcvista du 


Sabido lo que realmente fue m: 


mor que deseaba la asister ie te un Ab osarie 


Yo no habrla podido payar un abopado 


Trme ores 


1 
COE ths 


Shopace « 


oncrtacinn, 


Yt men le 


puesto que tenla e}] 


dijo que tenia que ir- 


riendrmelo. Yo pensaba que 


' 
OVESney m4 


residencia permanen- 


quevarre y el me contesté 


El tambien me dijo que 


TOYO PATA Tepresar a: ia Rephbli- 


yt que yo deseaba quedarme 


el dinero para irme. Pere F 
an TTA en Waterbury, pues mi 


dado a papar el pasaje de regreso 


toe 
i 


"tcerto per mi voluntad, y 


te: dinero, 


ensezguir e] 
ye que yo tenta que apelar, tul 
! papel que el hombre me habia 
Yo no entend{ qué era e- 


= "e que vo. comprendiera que habla 
Jue mt cnutrevista de Hartford 
mui cutrevista.Si yo hubiera 


bie 


yo le habr!a dicho al se- 


e 
pevo hubicra podido ir a} 


pegal Aid y obtener que un apornl 


STATE OF CONNECTICUT 
ss: Warerbury Jule 7 de (47S 


COUNTY OF NEW HAVEN ) 


Yo juro que he Ic!do la anterior dex 


lla son verdaderes hasta donde avicaduza mre en, iente vom creencia. 


‘tart idn y que los hechos referidos cn e- 


rn 
re | 


ie fe. om Jallenbarder* 


MeV Lia CARKLON 


d. ~~ 
Subscribed and sworn to before we this 2 Y “a Oe? ule ; 14 75 
y 


s Peched LieGhl 


Cent nusst Cher of Te Soy 2 uwor Curt 
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DIGht LALLENILLA-CAKKICN eld 7, 1475 


eo are oo 


MENC2ANLU OF Law Div oube CT AP Abeiai, Ce ULGNA 


BaALLebiiiA-Cltluw per onh Toe LAK OF ulMiGRATION 


A A AN Ae A Rae ome 


Aree 3 


are 


*._°l aid and Reference 
wt kV sce, inc. 
ei: Gtrest 
“ary, Connecticut 06702 


motley, 4 


aerate 
ee oo voit ee ren li all SE tel EE ll tennant re 
AS ALELLLEELD, SEE TOT LEELA LA RSET SNES INNER EE LILES ANE LLL LEELA LEAT EDEL DEEN EL AAA LA ELL BERLE DELLE ALI ELAINE LED DONE EEL LEE NS AED EEN AAO TEE Nt 


File No. A-19 1s s WLIT2D STATES GEPARTHENT OF JUSTICE 
In the matter ThMIGRAY1CN Ab) hATUMALIZATICN SERVICE 
DIGNA VALLENILLA-CARRICN a/ifa Penk CF Li MIGRATLON APPEALS 


‘ DIGNA BALLENILI.A-CARRICN 


iGNA BALLENILLA- 


cme 


i, APPEALS 


The appe!lant was orde:od varorte: for overstaying a student 
visa. At all times, the apretlant, who specks no uoglish, believed that ‘ 
her visa had been duly extenied by the immigration and Naturalization 
Service and that her continued prosence in tis Unitea States was legal. 

At no time until after she was ordered ceportey did she know that she was 
attending a deport: tion hearing, in that she t-curht she was applying fer 
& permanent resiacnt visa. Durine this “hearin, ," she waived her right to 
obtain counsel of her om choosirg, witheut uncéeretanding either the nature 
and consequences of the richt she vas waiviry or the nature of the hearing 
itself. The waiver was neither intellicent, knowing, or understanding; 
and it is a waiver she would not have made pad s' understood the nature 
of the proceedings. Nor did the Service ¢'lerwise provide her with counsel, 
In addition, she failed to uncerstanu ti damdyraticn judge's questions . 

° 
directed toward voluntary @eparture, aru tnerefore Seiled te inform him 


of her access to funds with which ¢ depart voluntarily. 


17 ‘esuit ef the appellant's iack of counsel and failure 


to understand the -ature of ths . geclin © a oe Let, falled ‘- 


create a record of the relevant facts, uocn woicn ser deportability could 
be judged or can be reviewed. Snz expressly denios that she was deportable 
when her hearing was held. Since the hearing below failed to meet the 
basic standards of fundamental fctbieek. the deportation order against 

her snould be vacated and her caso snouid be remanded to the immigration 


judge with instructions to sold a new be arins at witch she can be 


representad by counsel. 


REVIuw OF LHo FACTS 
The relevant facts are to be found in the record (including . 

the transcript of the denortation hearing) and tne appellant's affidavit. 

The appellant is a national of tre Doxcinican Nepunlic, who came to the 

United States in the fall cf 1973 to attend school. She applied for and 
obtained a student visa student visa of “ective on September 13, 1973. it 
was her understandi:y tnet the viss would au*iorize her staying in the 

United States for up te one vear, until September 15, 1974. She duly entered 
the country ance attended scheol at Antillian Colleye in Mayaguez, Puerto 
Rico, from September, 1973, until May, 1/74. She traveled back to the 


Dominican Republic for Christmas vacation in Decer>er, 1973, and returned 


to Antillian Colleze on Jantary 8, 1974, it apoears that during this 


e 


vacation period she became precnante 


sd 
e 


At the end of the scnool year, the appellant wanted to come 
to-Waterbury, Connecticut, where she had relatives, for the summer. She 
talked to the cpvoropriate official et Antillian College, who was named 


Monica de Lescay. Hrs. lescay's Jct st tive colleve included hsndling the 


of ice stulentses 


immigration problems 


of her visa until Sectember 13, 197'-, and lelieved 


arranged to obtain ani sutmic the neces: 


. 
« 


Service, however, her 
appellant, believine everything wes in 


ad 


went to Waterbtury, 


where she stuyed w. 
Her prezgr 

from Waterbury ticspital. 

country hy Septenh 


en 13, 


R. Berman, felt that travel at 


As a result, he authorized the mailing o 


At seven (7) months certat 
considered a tigh rick beovause 


tuberculin test. see toere 
nu 


hec ith care anu 
curreut rienats) 


ed 


+1 
whe L 


+ ~ «}- 
Vrough 


The letter was processed tre 
Services, wilcse records 


Hartford on August 19, 1774. 


Phe 


no vecerd of havin; recoived 


Was 


Curee 


office of 


4 No Sto ees 


wwpellant requested an extension 
that mrs. Lescay had 
ar. ‘avere to LIS for her. The 
any such papers. The 
and properly authorized, then 
reletives. 
al care, which she obtained 
avare that she had to leave the 
pervising physcjan, Dr. Michael 
le be 


neGically cangervus. 


vO 


* a@ letter to INS which stated: 


-lant/ is 
ot ocemia and a positive 


she [the ap 


wif 


24% 


ae ; 
feel i 


Liha yay ie & 


ioreé 


would jeopardize 
talby to disrupt 


* hay 


ees 


the Director of Social 
d to tne LLNS office in 


a 


at sid not receive a copy 


of this letter until the appellant produces it ct her November 18 hearing. 


The baby was bern on Septerber i), 1774, ard about two weeks 


* 
*, « 


later the appellant voluntarily 


Hartford. It is clear that she was ne+ 


presence in the Latted States. one the 
to remain in the United States 


date had been further oart.onded 


combined with her inacility to 


he 


Sts 4 * 


reecrte: in person te the INS office in 


in any way trying to hide her 
* 
. 


1 


that sche had been authorized 


ght 


_ 2 
~a-e 


‘Ler 1974, and that this 


PORREONS 


This assumption, 


F ‘ 
NN EOP Slvalr: 


Krglish, led to a series 


aie 


of misunderstandinzs between her anc INC, wiich were not clarified for her 
until she sought leval assistance emneciotely after the issuance cf the 


deportation order a-sinst.i 


° 
ca 


The eppellant had bee. informed by family and friends that 
the birth of ker baby, whe was on arericer. citizen, would permit the con- 
version of her student visa inte ; pervanent resiuent visa. This advice, 


of course, was dll-foun:'ed, tut the appellant did not know this. When 


she went to INS on Cctcber 6, 197B > +4t was to confirm the birth of the 


\ 
baby and to fill out-the necessary—peraanent resicant apolication forms, 


@ process she thought weld be relatively routine. She was questioned by . . 
an investigator, with no understantir? wisatsoever ‘hat the purpose of the 
questions was to establish probable cause tor ter deportation. To her it Ey 
was all pert of the resiceney application process. 

he was told that she would be piven an “appointment” to 
come back, recoivec a notice, and retusned on lovember 16, 1974, in accord- 
ance with the notice. Ste s+ill thenght tuat she was apilying for permanent 
resident status. In Tact, the “appointrent" was a deportation hearing 
The immigration cucge concluded that she wis waivins counsel, examined her, 
found that she was deportable and not. ci-yible fcr voluntary departure, and 
ordered her deportea. The appellani dic “ot understand until the end of 
the hearing that she wes being decorted en: incicated immediately her desire, 
to appeal. Shortly efter the Cenortation orcer was issued, she sought legal 


assistance, and this appeal follcwed, 


THE APPELLANT WAS VEFKIVED CE uhh ldGn? TO 4 FAIR LkaRING, IN THAT SHE 


Dib ae UnLEKSTARD 2 Tie ie’ with, » AP Vi a1 \ : : a ae Ai wi newt ANL_ DI b1D 


NCL ii Ti Th ‘EI L IGLUTL Ly nace Tthrn¥, be bnuisunliiuby wal Vis tek RIGHT 1 “TO BE 
REPRE gir UELP SU | ib oe mee a I et tod at Ae ‘ 


A. THE _APERLIANT_LID KOT _ 


AgAL Tek. ‘ 
fundamental that an alien may not be deported without 
first receiving a fair hearing on his or her deportability. This requires 
that the procedure] rights cf the alien be protected. In Brides v. Wixo 
326 US 135, 154, 65 SCt 1445, be © £1945), the Supreme Court said: 


Here the liverty of an indivicu:l] is at stake....We are 
dealing here witn presedurs) requirerents prescribed for 
the protecticr of ni er ugh deportation is not 
tectictlly a crivioal proceeding, it visits a great hard- 
ship on the irtiviuual anc deprives him of the right to* 
stay and live ari work in this land of freedom, That 
deport. tion is « renalty -- at tines a most serious one -- 
cannot ce dovhted. Leticnlous care must be exercised 


lest the procudure by wich Le is ceprived of that liberty 


not ret the essential rtasaards of fairness. Jemphasis add 


If the appellant's hearing telou was 1 fair, tren this case must be 


t 
4 


returned to the immigrstton judge Sor a sew benring. 

A hearing cannot be fair unless the elien understands the - 
nature of the proceeding, i.e., that ie is attending a deportation heari 
and that a possible consequence of the tearing my be an order to deport h 
Handlovits v. Adcock, G0 F.Supp. 4O0 (aebebiches 1u4R). 

The Appeliant re this cise attenced « deportation hearing 
under a misconception that she was being reviewed for the adjustment of hi 


visa status to permanent residence and with no appreciation that the Serv 


had charged her with being subject to deportatisu. This confusion under 


the entire record and is cvidont throughout it. it is most explicit int 


« 


appellant's affidavit: 


My family ... said that 1 would be allowed to become « 
permanent residen’. when 1 went to nartford, 1 tried to 
tell the authorities that 1 had had a baby and that I 

wanted to stay in the United States as a permanent resident. 
i did not think that there would be any protlem, 1 wanted 
to epply for permanent resicent status. /Translation of 
appellant's affiuavit, pp. 2-3 a 
At the beginning of Novercer, 1974, 1 got a letter from 
the immigration authorities telling me to come for my 
appointment on November 18, 1974, 1 still tnought that 
this appointment was so that 1 could fill out my 

residency pupers, sc thut 1 could become a permanent 
resident. * * * Until he /the immigration judge/ told me 
to leave, 1 had no idea that he had the power to order me 
to go -- 1 thought that i was going through all the pre- 
liminary questions to beccre a permanent resident. fabid., 
Pe 3/ 


The lawyer /at Legal Aig] tcld me that the paper was a 
deportation order. i did not understand what that was, and 
he had to explain it to me several times before I under- 
stood that 1 had been ordered depusted. He also told me 
that my interview in Eartford on November 18 had been a 
devortation hearing and not Just an interview. Until he 
6xplained these things to me, . cid not understand thet I 
had hed a hearing. I h-d thou:ht it was dust an interview. 
Litid., p. 4 


The appellant's affidevit ts corfirmed by her innocent behavior 
in voluntarily appearing at INS less than three weeks after her baby's 
birth. See ibid., p. 2. it is alse confirmed by the transcript itself. 
Because the appellant thought that she was being routinely processed for 
permanent resident status, she could net understand tte purpose of the judge's 
questions about a lewyer tr dbcut her leeving voluntarily, nor could she 


appreciate that some "problem" existed about her status in the country. Her 


colloquy with the immigration judre at pp. 2-2 of the transcript illustrates 


hen confusion: 


TTt should be roted that the transcrint of the hearing is in 

English, although all the appellant's testimony was in Spanish, as was the 

interpretation ty Hargarita Miller of the immigration judge's questions. At 

the present date, which is nore then seven .nths after the hearing, it is 

imposi ible for the appellant to eenfirr the accuracy or completeness of the 

transcript, or whether subtle cnnnotaticns were altered by translation. It 

w Should also be noted that. a pertion of the testimony (Transcript, p. 3, 1. lielZ 

. appears to have Leen omitted fr. the transcript. D- le 


‘y 


“igor or representative here, 
‘Lo cawyer or representative? 


tion't know, 


#ell, as i told +< i ving to dacide whether you 

enciad ce de sorted anc «ou i, ve 4: cnportunit, to show 

wty you shccld not te ca: cor why you should be 

allowed to S+sve volunte 4 : ¢r net deported, and at the 

end of the herring 4 wili decice what is to be done, It 

may be t. be ceported, it may 2e that you get some 

relief froy portation and *e found net deportable, Now, 

at's Up y aS to wheticr you wien to neve a representative 
vou wish to do? 


‘ - 


Would it ce better te iuve @ lawyer? 


Well i don’t krow wht -onr ease is, how if you wish 
to have th.e tu trirs 4 ver we'll recess tne hearing 
Whiiw voucetari © i Went to do, 


aor t 


4 feed a 


i any croblem. I don't think 

1. 

The transcript glso revoals why ' She» Cause had not been either 
read or explained t. the apy 3lian’ ~ inden prics te the hearing. [Tranecript, 
Be 3, 1. 811] 

The remainder of tna «,;ellant's con uet at the hearing also 
supports her effidavit. She thought that the reason for her second "interview" 
Was thet INS did not have all tne evi-cence abot the hirth of her baby. She 
therefore promptl: produced the letter from wateriery Hospital confirming 


her pregnancy {Transcrint, p. 2, 1. Linti/, a “ocunent which the immigration 


Judge initially ignored; and she produced Ver vaby's birth certificate as 


soon as the judze wold receiwe it, tpta., be Oo, le 15-187 Throughout tHe 
hearing, she kept trying to ciscucs tre “ei, Wnieh was the subject that 
she thought she was there to talk about, an’ it is evident from the transcript 


that she was perplexed by the immigration judge's disinterest in har pregnancy, 


the baby's birth certificate, amd thy fsets about tne child generally. At 


times she seems to have boon so cenfused thot rie answered in a totally 
arg ‘ - Pg 
unresponsive manner /i%id., pe 5, Le 37-193 


G os. 1 will nave to enter cu ordar tiat you be deported. Do 


30u UL lorstanc?  ¢ 


A 1 was sever morta precnart : nv tine, but the baby was 
born. 


The appellant does ret. clsim that the immigration judge attempted 


+ 


to obscure the rature of the hearin, the transerint indicates some efforts 


on his part to clarify its purpose. The appellent maintains, however, that 
in fact she did not understand the nature of tac maringe This situation 
is documented not only ty her own affidavit but, cirecumstantially, by the 
transcript itse’f Under such circ mstances, the appellant did not have 

@ proper opportunity to stte vt to ment tie clare or azainst her, sinee she 
did understand that there wore any 


necessarily he voiced and le'd a-ain de nve. 


B. THE AFPrLi ai? DIC 2CP ITels 


cance er eee ee 


AGNI, KCN UGLY, CR UNDERSTANDLNGLY 
COUNSEL. 
Because the apn-ilant did not know the purpose of her presence 

before the immigration fudge, her ambiguous waiver of counsel does not rise 

to the level of intellizent, knowing, or understanding ana did not constitute 


&@ Valid waiver of counsel under tue laniprition Act. There is no question 
t q 


that the appellant had a stet ttery right to be represerntc” by counsel at her 


own expense, The immigraticr Act, & USC 1262, expressly states: 


In any exclusion or ceport-tion proceodings before a 
special inqtiry officur ane tn any appeal procesdings 
before the Attorney General from any such exclusion 

or ceportation procsedings, the per.on concerned siall 
have the privile;e@ of being renresan‘ed (at no expense 
to the Gevernment) ty such counsel, authorized t’o 


practice 43) such rroesedi:n sc, as ke shell Cl 1 O66. 
: t * 


Similar language is found at. & USC 1252(6)(2) end related regulations at 


-— 


tr 


‘yA | BEST 


* 8 CFK 242.10 one ©) CF P42. 6in). 


a ACgRITONSOr EPTTIETER SREP TENTEReecrrem me en = an a MN SA ace 


The appellant may waive her right to ecunsel; but for such a 
waiver to be valid, it must be intelligent, knowing, and understanding. This 


has long been the standard in criminal eases. Sec Johnson v. Zerbst, 304 US 


ve 458, 464, 58 SCt 101Y, 62 Lkd 1461 (1435) (saiver is “an intentional relin- 
quishment or abandonmuent of a know rivht or privilege.") and U.S. v. Brady, 
397 US 742, 748, 90 sCt i463, 25 ike?d 747 (1970 ("Waivers of constitutional 
rights not only mest be volurtary Out oust We knoving, intelligent acts done 
with sufficient awareness of the relevant a’rceunstances and likely conse} 
quences."), The same standard has cen opi lied te civil proceedings by the 
: Supreme Court, Qvermyer Co. v. Frick Co., 40% Us 174, 92 SCt 775, 31 LEd2d . 
124 (1972), and to inmisration proecedings by the Circuit Courts. See, for 
example, Valasgquez kspinosa v. INS, “04 rod S44, 6 (9 Cir., 1963), where 
the coi.ct ciated the standarc as "a Fnowint, iuteiligent and voluntary 
waiver of counsel,” and Yiu Song Cuen: v. aNa, 41: Bed 460 (DC Cir., 1969), 
dn which both the majority and tie dissenting opinions applied the same 
test for determining whether a waiver was vrlid. 
both the affidavit and the trinseript shew that tiie appellant 
did not intend at al] to waive her ri-ht to be representea Ly counsel at a 
doportation hearing, lev alone enter an intellize.t, knowing, or under- 
4 standing waiver of that Ficght.e Any waiver that mey have been made was 
te! 


Ais a waiver of cotnsel et an iiterview on establishing vermanent resident status 
a 


and not.a waiver of ceunse] at a deporiation hearing. In her affidavit the 


smear me oe ee 


. appellant states: 


The min who ssxed tre auestions asxed me if 1 wanted to is 
have @ lawrer, i dt net iwicei stand why 1 would need 
a lawyer, since 1 cid) sot taink that there was anv 


“we 


problem with m; Saye eee Oe xnown what my 
hovember 1é tterview was VP CML LY eat.) | would have 
Old Che wan thst 3 ee ee cath ee ere ar lnwyer, LTranslation 
The same facts are implicit. in ser te. 4 wnye SOY example, in response to 
questions abcit whether she wsated in sit “ney, she did not s4y “no” but 
instead ersisted in eskir,- whether there World de a “problem Transcript 
é pt, 

Pe 1, 1. 22, and Pei et. s7, aniteatin- tia) pst: mg WAS occurring which 
would create any ‘Yroblem about her Statue. sho ates asked the jude 

fb v oe 
"Would it he better to rave a iewyeri" Pea Bee ky s. and @ waiver 


of sorts was Clicited only after her coments 


4 don't thiep (here .1i)] be » roclem. I dontt think 
ses 


i need < layer, Eeits § ss Se rm lu/ 
Read in light of tre sppellant's Lelice Vint she tas merely producing 


information to 2ualii> for ermenent reeivence and uot defendinz a de orta- 
i Jv t ~ Pp 


terent snrould not “@ Viewed as a waiver cf counsel 


tion charge, tnis sta 
at a deportation He cringe, 

in addition, the immigrati.a cude*s own answers to the 
appellant's questions &ocut counsel were misleading and themselves contributed 
to the misinformation upon viiich the “watvor" was predicated, although the 
Judge honestly said, “Well 1 gontt hich wast your case ise Jibia., pe XY, 6] 
and presumably did net Kenai tie faets of th. perticular case, he must have 
known that he was cenductinz ‘a céporteticn he Plit2s) that the appellant did 
not speak English; that the Is believed that it had « prima facie case of* 
deportability avalist the ap €llanty ana tia’, 25 «  onoral rule, a lawyer 


would be helpful in tie reparation of a de*ense. He élso must have known 


from the appellant's Statements to him that she was Struggling to understand 


- 26 


we’ 


the purpose of counsel and WAL Mol Po jectin 


thus very much or, notice that the gnpalaant 
t 


the context reflectes in the hearing transert: 


themselves & factor in miSiesding the rpcelia 


See Transcript, Pe by de 1? thro, ‘ ve og a. 


Tie unknowing nature of th: we 


by the lack of tina for reflection anc econy? 


appellant. 


of the deportaticn PPOCCE Ci ras end 6 ressina | 


a 


evidence against him ont to prepare (46 ay 


1252(b)(3). THe Yepuiatic.:s bueraniec at lec 


The Act anticipates that t ¢ slic 


Ccu"e.a out of hand, He was 


rly wanted counsel. In 


his evasive answers were 


ae 
nv ts proceed witheut counsel, 
aC. 

vor decision was compounded 


«toon drpesed upon the 


Nwili liave reasonable notice 


-pportunity to examine the 
2 © USC 2252(b)(1) and 8 usc 


£OVOn deys advance notice 


fi 
of the hearing, © CFit M2 lO), anc that aveulOAL 23 mandatory, Yiu 
Fong Cheung v. INS, 4°2 Fre beg KMebe Cine, etry. th the present case, 
however, the appellant had Be ouch ooport sity, cecsusce the cid not know 
that she was beina sumone to a ce. divenslaticn of Appellant's 
Pd ay 1 ~~ 

Affidavit, p. we RE Gort th? wes ctiice was the opportunity for 

pga “ 
a “recess" firanecript, Pe ds Ly Gel J, it, tern ie "O Sug; estion whatsoever 

oe . ~- &s 
that the inmmipration Wudye was sug-erti-- tit Lue coild have a day or two 

E ‘ é 


to go home and think the Mebtcr Cyer, eit. | 


ALL trese vlerants, 


new hearing. In reviewing tioce Porte Mia 


Immigration Appeals to inspect the care of b 
425 (E.D.Mich., ANC}, She flcte of hii 
here. * Although tist case if mUnrte> ot a 


ds helpful in Wesoiviry the level ivess (ay 


a=vier of ramily and friends. 
r, runcate the holding of a 


vilart urges the Board of 


anlevits v. eceock, 80 F. Supp.* 
7 o ~.@ similarity to those 
cons ry olf, the court's analysis 


st sendlov.ts the alien 


Oe women, 


rejocted the opportunity to obtain lawyer, wnt. subsequent events revealed 
that she had not. understood what she was doing. The court wrote: 


Tie balance of the letter [x mi ses cix days after waiver] 
clearly itdicates tho ie er's corplete lack of 
understanding of the navure a Lie procee dings which had 
been instituted apainst her ov the wumigraticn and 

Caer tia ck ink Service, GO Feouppe 425, 427. 


. 
ee 
‘ 
L 


It concluded,at 0 F.cupp. “25, ov alhs 


Jt is plain from a renaing, of the pertinent provisions lef 
the reguiations/ it is the intent of the Department 
to give an alien o Full opportunity to obtain counsel if 
desired, and to arrange for 2 gel ente. « * * It was the 
duty of the examining < ‘Lcer to expiain such an important 
riyit to a person, not -n a reagent vay but in a 
manner which would efscure Seu 4M examining officer that 


~ me « 


F the alien fully understood tcr PIichte «as 


"3 


~, 


See also Yiu u_Fonz Cheung Ve INS, 418 F2d héO, 463 (D.C.Cir., 1969), 2 
which the co'rt hold thst an aiien is entitle to a reasonable “opportunity 
for informaticn and reflection coneerning the pro's and con's of proceeding 


4 


without counsel." 


In tue vresent case, the alien Gic¢ net understand that her 
liberty was in jeopardy, did rot understand ti: nature of the proceedings, 
and did not understandin; ly waive her right to a lawyer. In addition, she 
had no tine in which to consider now to proceede AS a result, she did not 


receive the fair hezring to which she was entitled by law. 


THE DEFECTS 1 TH# APPELLANTS HEANILG REQUIRE REVERSAL CF THE DEPORTATIC 


PR hai nit renn tesa tn inl 


ORDER. 


Ae pig Ai ALLEN a U5 DEFRIVEL UF His oreth TORY_R. RiGHT TO CBTAIN COUNSEL, 
His b Del ¢ Cie. CRTAT! aid bb aitas ts 1 Tek Sk ye Wal ID ANU A NEW HEARING NUST 


The right to obtain coursel $< net contingent upon whether 


counsel would te useful, pe lpf. r effoctive, or would otherwise change 


28 


At. 


the result of the hesring. The statuta, USC 1302, affords an unqualified 
right to obtain counsel. Unless there valid waiver, a hearing without 


counsel is void. Swe, fur eva ple, Barrese v. hyun, 189 F. Supp. 449 


« 


(D.C.Conn., 1960); Handlovits 7. Adcoce, 80 Fe. oupp. 425 (2.DMich., 1948); 
Yiu Fong Cheung v. INS, 418 F2d 460 (1).C.Cir., 1969). In Yiu “ong Cheung 
the District of Columbia Circuit said, at 413 Fed 4co, 46h; 


While there is limitec roun in acmiiristrative law for the 
Goctrine of rarnless errer, tics must be used gingerly, 
Af at all, when Casic erecedurs! ri his are at etake. 


The right involved here is rot merely one created by judicial construction 


but one mandated by the immicretion statutes tiemselves. 


B. THE APPrLLAUT WAS, IN ANY EVEN, S5VexbLY FREJULICED BY ‘THE 
ADESUACIES Cr THE bianLG. 


i 


de gue LLART WAS LERMLVS.O CF ink KlGs.T aNd HER ABILITY TO 


Ab 

‘ch deporiability was conceded. The 
appellant did :ot delibers‘ely overstay Ler visa. Her affidavit describes 
her understanding of Lar status in tris country. She believed that she had 
twice received visa extension. if thie vere true and sie could establish 
those facts, she would not have cveen in violeticn of the immigration laws 
when she reported to ihs on Cctober & “ A’ thourcn the immigration jucge 
atte:pted to force frem hee an adrissior of Jeportability, the transcript 
reveals that the appellant was attetrtirz, with limited intellectual 
resources ad k:.owled,ec of tne law anc in the rere cf a language barrier, 
to contest deportability. For example, ener the jJucve told her that she 
was charged with remaining beyond her time as a stucent, she responded: 

I was going tc ask the school for mere tine here and 


thet they have to acecept a letter ans then they told me 
thut it was alririte /Trunserijt, +. 3, le 20-2) 


‘ 
ete 
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i 


The judge ignered her resnornse, saying, “we will cone to # discussion about 
that in due course" fibid., Pe oy de H2e25/ ann inetesd sought to force an 
admission of deportabi'ity. In fact, .cwever, the jucve never returned to 


the question of whether an extension off visa leyona the sehool year had been 


sought, and he ccnsidered the hos: ital's letter requesting a further 


extension only aficr he hac feund the apneilent derortable,. 

Daportahi‘ity itself was in Voecue in tnis hearing. A 
reading of the transcript as 4 wicle indicnies the inability of the appellant 
te present her case wither t sore arsistarce, s situstion aggravated by her 
inability to spat: En lism. dit ds also « situat lon of which the immigration 
judge shonld have beer. aware from her te. 

The aprellant hus suin “i uP a! avit in support of this 
appeal. She does not clain that her afrida . necessarily proves a defense 
to the charge against her. > does mair*ain, however, that it suggests the 
possibility of a derense, indicates th co-pletaness of the hearing 
recerd, and casts doutt on the fairness cf the ‘icaring and her ability to 
present her defense, It thereby constitutes a sufficient showing of 


prejudice to require 4 reins 


2, Tile APPELLANT WaS Deri VEL Ge ib CPLCRTUNITY TO AVOID DEPORTATICN 


— = men : 
BY AGRa-.) iV iene Tak : Liitviahi LY . 
tt So EM bee eA ie et at iahi ad 
: 


immigration laws, 5 USC i?f'%(e), mare special provision 
that the Attorney Gener+], in his discretion, may ¢-ermit an alien to depart 
voluntarily, in licu of deportation, crovided that the other conditions of 
the law are satisfied. The.- oe '¢ include ti. requirement that the 
alien establish "that he is willing anc cas ive irmediate means with which 


to depart promptiy fror the United Staic 2 UFR Q44.1. 


Frem the 


to p. 5, 1. IL/, 4% apeeas 


to allow voluntéry coy 


the financial means 


+ 
LU 


incorrect, and there 


ms/itranseript, pe 4, 1. 25, 
exercise iis discretion 
me of the prerequisites -«- 


* conclusion is simply 


cn ettorney would have clarified 


the misundcrstanding ujen wiiea 


transcript reads as folleus: 


NOV, CO yur 


United Ss? 


or 
mual, 


CG sti 


ti 


Thus, the appellant 


she had money by answerir; 


Statement was true, since 


States and had no funds of her ovr. 


to depart, since her rejatives wio 


statement that "ther sre 
other means to depart 
*immigretion judge and 


to respond, 


his gus 


bac! 


anSwerec tie 


vito 
not by the 


Her affidavit makes tr 


to wie 


ive voluntarily from the 

t'e government instead 
ider tia matter of how 
this in <lue course but, 
he oy which you can 

nt anu you are . 

.¢u must depart, you 

:t bein, deported. 


and there are 
or other means 
must enter 


money 
SOUPrCO 


eit, J 


F 


“mm ts 


inouiry as to whether 


literully dur't lave money.” That 


she was herself in the United 


nic Sus} BY) 
Vut sue Lad access to funds with which 


We > ,porting her had money. The 


vle to you from any source or 
. 


tre -overnnent" was made by the 


apoellents 


and we gave her no opportunity 


true situation clearer: 


sticns, if . had any money 


vo l did not under. 


A i te te ee eo a 


eause 1 wanted 


SE i 


fron my family in 
~vshand beth work and 
hack to the Lominican 
] ‘ rat' er leave 
it. #) " ‘ 33 ce deported. But the 
never asked me Af J ccuid pe’ tie soneye {Translation 
Appellant's Affidavi 


is a matter for the exercise 
of discretion ky the imnigrstion ju Vt it is -«t “eyond the power of 
review, even by tne courts. Ty. a a st ress at, the Second Circuit, 
U.S,_ex rel. Exarciot, Ve Murff, é6: Fed ‘ob, 590 (2 Cire, 1959) ("But in 


all respects tie Je: we ti iar Luatery departure must not be * 


arbitrary or eo als Dates. s sid, 171 Fod 415 (7 Cir., 


19€€); Ullah v. Ho, 27 2a YOR. Tal “Pe, JC); and Hegerich v. 


DelGuercio, 255 Fz3 701 (9 °Cir., 1956). in cere 


ch the Ninth Circuit agreed 


that tie alien was doportable but nevertnelers found an abuse of discretion 
in denying voluntary duparture teenuse th. crier's overstay of his visa was 
innocent and minimal: 


His cverstsy! nj s dc miniewts in tire. Blunderingly, he 
was trying to ceup Ys 1a it is clear that his 
c.nduct was neit Ligh «ot fo. in this field of 
Vveluntary depart saiskl: action unfuvoratle to the 
Ceportee must be upnele. wut the ,overnment, as it should, 
Seens to ecneede thot tuere oan be « case where the denial 
of veluntary departure can ie ia chu.e of adainistrative 
Tis court nslss ti: 128 6 It, 255 Fed 701.02. 
c 
Voluntary departure is an ai++: native to deportation and thus 


affects the deportation decision. The Sailure tc ercr”. voluntary departure 


may have severe consequences for tre appellant's abisity to reonter the Unitec 
Stetos, which is of er racial ‘pertance he: 7 sie is the mother of an 


American citizen, The prejudices 2: -2i, Of cOunse] is thus substantial. 


“eT LLLANT OF ADVICE AS TO 
cet Fn wo at ante ten nhs Aad 4 U 


oN ® ¢ 1 . Pai) 
Gina 'o ATIEMPT (6 
tlie A eli Se YE) 


counsel is often subtle 
and hard to speci eG Rosa v. HOOL Tid Pha ge 23, 995 (4 Cir,, 1965) 
(counsel might hive sacvised as te ¢ te eo! ‘de; -tst could be presented 
at alien's hearin, ); mandlovits ¥. Adcoey, 6 F. Sup. 425, bog (E.D.Mich., 
1948) (counsel might have obt-i ed t: 4a.icn t: get pardon for minor 
crime, which was the tusis of her de: iis ft ig Cheung v. INS, 
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ATTACHMENT TO QUESTION #2 


(4) I believe that the government should have appointed a 
lawyer for me, since it knew that I was in danger of 
being deported and I did not understand this. 


(5) If < had to leave, I believe I should have been 
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+ STATES OF AMERICA: 
UND STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SFRVICF 


t 
i] 


In the Matter of n Deportation | 
iyiation and Nationality Act 


roceedings Under Section 242 


DECISION OF THE 
IMMIGRATION JUDGE 


Respondent, 


Upon the basis of respondent’s admissions ‘| have determined that he is deportable on the 


charge(s) in the Order to Show Cuuse. 


Respondent haus made no appiication for relief from de; 


: ao : Yar ‘ a, : ; . 
OREeey It is ojderes th 44 Espond gat be leport ‘ the United States 


. f ri a ee : 
J puncreneee Sd A At rete : NE? ARE, Asse te EE nh the charpe(s) contained in the 


Order to Show Cause. 


IT IS FURTHER ORDERED that if th *f . try vises the Attorney General that 


it if unwilling to accept respon, Attorney General with- 
in three months following onyinold inquiry whether at» will not accept respondent into its 


tertitory, respondent sheil be deported to nein puiewnainn ies aninesicenteinanigenisnenie 


Copy of this decision has been served upon respondent, 
Appeal: Werve ee eserved 
a, A gi a fp 
Ohne ; / 7p 


————— 


(Immigration Judge) 
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HEARING fIBLD NOVEMRER 18, 1974 


IMMIGRATION JUDGE TO RESPONDENT THROUGH INTERPRETER: 


Q 


A 


Q 


A 


What i8 your name? 

Digna Ballenilla—Carrion 

Do you understand this lady when she speaks to you in the Spanish 
language? 


Yos. Sure. 


IMMIGRATION JUDGE: 


Let the record show Margarita Miller, tha official interpreter of 
the Imuigration and Naturalization Service in the Spanish language, 
ig present. Her services will be used throu;shout the conduct of 


thie proceeding. 


IMMIGRATION JUDGE TO RESPONDENT: 


Q 


This hearing is to deterwine whether you shall be deported from the 
United States. At this hearing you will havo en opportunity to 
Show why you should not be deporteu. Do you understand? 


Yes. 


You have a right to be represented here, if you wish, by an 


attorney or representative of your own choice and without expense 
to the United States governocnt. Do you wish to have a lawyer or 
representative here, or do you wish to speak without a lawyer or 
representative? 

Will thas be a problem? I don't ).now. 


Well, as I told you, I'm going to decide whether you should be 


; deported and you have an opportunity to show why you Should not 


be deported or why you should be allowed to leave voluntarily or 


not deported, and at the end of the hearing I will decide what is 


-1 
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to be done. It iasy be that you be deported, it may be that you 
get sone relief from deportation and be found to be not deportable. 
Now, it's up to you as to whether you wish to have a representative 
here et ihe hearing. What do you wish to do? 
Would it be better to have a lawyer? 
Well I don't know what your cage is. Now if you wish to have tine 
to think it over we'll recess the hecring while you determine what 
you want to dv. 
I don't thiuk there will be any probien, I don't think I need a 
lawyer. 
Alright, I will show you whatever I'm going to consider in your 
case. If there is any thing shown to you which you think should not 
be considered you have a right to gay g0 and to object to it and 
you will also have an opportunity to offer anything you wish to have 
considered in your own case. Do you understand? 

A Yes, but I have a lotter hero frou the hespitel. 

IMMIGRATION JUDGE: 
Let the record show the ReBpondent subnits a photostatic copy of 
@ letter directed to the Immigration Service, Waterbury liospital, 
it does not have a date on it. It says that she is currently 
attending the prenatal clinic there. 


IMMIGRATION JUDGE TO RESPONDENT: 


Q Will you please stand up and raise your right hand. Do you 


Solealy swear thut the testimony you give us is the truth, the 


whol truth, and nothing but the truth, so help ycu God? 
A Yes. 41 


we Dn 
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Q Have @ seat. Did you receive a copy of this Order to Show Cause and 
Notice of Hearing issued in the case of Digna Ballenilla-Cerrion on 
November 47 

IMMIGRATION JUDCE: 

Let the record show that this is an exhibit, s copy of the Order to 
Show Cause. The Order to Show Cause is markei Exhibit No. 1. 

IMMIGRATION JUDGE TO RESPONDENT: 

Q Has this been read and explained for you in the Spanish language 80 
that you know what it says? 

A They didn't read it to ne. They only told me that this is the 
important ... 

OFF TIBR RECORD 

ON THE RECORD 

IMMIGRATION JUDGE TO RESPONDENT: 

Q Do you understand this now? 

A Yes. 

Do you understand this charge that you are deportable because you 
were adnitted to the United States as a student for a linited time 
and you bave regained without authority for longer than that tine? 
I was going to ask the school for wore tine here and that they have 
to accept a letter and then they told me that it was alright. 

Do you understand the charge? We will come to a discussion about 
that in due course. Do you undersatam! what the charge is in this 
paper? 

Yes. 


The Order to Show Cause states first you are not a citizen or 


«js 
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mational of the (mited States and second you are a native of the 
Dominican Republic and a citizen of the Dominican Republic, 

Are those etatevents true? 

Yes. . 

Third, you entered the United States at San Juan, Puerto Rico on or 
about Januury 8, 1974 and fourth, at that tiwe you were admitted 

a@ a student ami were authorized to reanin in the United States in 
that etatus until May 30, 1974. Are those statements true? 

Yes, 

And fifth, you have reuwained in the United States beyond May 30, 1974 
without authority of the United States lamigretion and Matured testion 
Service. Is that true? 

Yes. 

It is charged that because of these facts you are subject to being 
deported under the provisions of Section 241(a)(2) of the 
Immigration and Nationality Act ang tle after admission as a 
nonimmigrant under Section 101(a)(15) in said ect you have rewsined 


in the United States for a longer tine than permitted. As I have 


told you, 1 ‘simply stated the chargo is you are deportable because 


you were adaitted into the United States for a limited time es ea 
Student and you have remained without permission for longer than 
that time. Do you sdmit that you are deportable on this charge or 
do you dety that you ere deportable on this charge? 

I admit it. 

Now, do you wish to apply to leave voluntarily from the United States 


without expense to the governnent instead of being deported? 
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New We will consider the matter of huw much time you would have to 
do thig in dus course but, if you have the money or other means 
by which you can depart without cost to the governnent and you 
are willing to depart when jou're told you ast depart, you may 
apply to leave voluntarily without being deported. Do you wish 
to apply for the privilege? 

1 don't have woney. 

Alright then if you don't have the ooney and there are no funds 
availabio to you from any source or other means to depart without 
cost to the governient, I wist enter an order that you be deported. 
Do you understaul? Now in connection with thie statement I would 
tell you that you nay ask the District Director for withholding 
of deportation on the groum! that you are seven months pregnant 
and the Doctors have r¢ amended that you might jepordize your 
health to depart at this tice but nonetheless on this record 
since you do not have the wans to depart without cost to the 
government, I will have to enter an order that you be deported. 
Do you understand? 

i was seven months pregnant at the time, but the beby was born. 
Oh, you have the baby now? 

‘Yes, of course. 

I eee the letter is undated as I have noted so I didn't know When 
1ue letter was written because there was no date on it. Alright, 
well, if you sre without funds how will you not support her? 

My cougin helps. There ig a problem in Waterbury and then they 


ive me tlk for the baby. 
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Do you receive something from the welfare authorities? 


No. 
Do you have any other close relatives here other than the baby and 
your cousin? : 
Another cousin, but a teenager. The hcspital sent a letter over 
here and then they told me here that the letter got lost and then 
they sent ie a copy of the original letter. 
When was the baby born? 
September 15, 1974. 
Alright now, as I say since you do not have the means by which you 
can depart without cost to the zovernment, I mist enter an order tease 
you be deported. Ile there anything elee you wish to gay or to have 
considered in your case before I make a decision? 

IMMIGRATION JUDGE: 
Let the record show there ia en exhibit of a birth certificate of 
Wildo Antonio Ballenilla, born Septewer 15, 1974 at Waterbury, 
Connecticut. This document was issued on October 1, 1974. It is 
returned to Respondent. 

IMMIGRATION JUDGE TO RESPONDENT: 
Alright, is there anything else now before I make a decision? 
Do you have to give the order 1 will be deported? 
sik; denon. Gk heir: Soe Ok Saket tee AA pee cents a ds 
@ligible would be that of voluntary departure without expense to the 
governuent. In your case you don't have any money or any other way 


to go without expense to the sovernnent. I have no alternative but 


to enter an order that you be deported. Do you understand? 
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Then I have to be deported with the baby? 

No. wthether ycu bring the baby with you or whether you leave it with 
your cousin or what arranzenents you amke will have to be your 
decision. The baby is a United States citizen. The baby is not 
included in any way in this Order. it's up to you what you wish 
to do with the baby. Now, to what country do you wish to go? 

If you deport me I prefer to FO tu the Doninican Republic. 

Ie there anything olse at #11 now thet you wish to say before I 
make that decision? 

I don't think you can deport "20 because the baby was born in this 
country. 

Alright, I hand you a copy of ay decision on Form 1-38. This 
decision is that you be deported from the United States to the 
Dominican Republic on the charge contained in the Order to Show 
Cause. MM you understand? 

Then with the baby I will leave? 

As I say the arrangenents for the baby, that’s up to you. The baby 
is in no way included in this Order. The haby is @ United States 
citic.. and the Order is that you be deported. Now, this decision 
is final unless yWuiwish to take an appeal frou it to the Board of 
Iamigrstion Appeals in iebteties Do you wish to appeal from this 
decision, if not it its a final decision. What do you wish to do? 

I prefer to appeal to Weshineton. 

Alright, I will give you the necessary forms. This I-290(a) in four 
copies, it must bo Submitted, if it is to be Subnitted, in three 


coples on or before November 29, @leven days from today since the 


af] « 
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tenth day is a holiday, Now, the fee for this appeal ig $25.00 
except that if you do not have the $25.00 to pay you say submit an 


affidavit atating that you do not have the funda to pay for the 


the decision entered here today is final, Now, I will have you 
consult with soneons herea in the office because I do not know any thing 
about this city, Waterbury, Connecticut, but you should go to the 
Legal Aid Society or the Public Defender or One of the social agencies 
amd possibly get B0or~@ hely with the filing of this Sppeal form if you 
wish to file it. it i6 not a difficult fori but nevertheless you may 
wish to have 6019 help with it. As I Seid, if this is not back 
@leven days froia tod?y, Novenber 29, the decision entered here today 
is final. Do you understand that? 

A Yes, 

IMMIGRATION JupGr: 
Alright, this heariny is closed, 

HEARING CLOSED 

I HEREBY CERTIFY THAT TO THE BEST OF 


“MY KNOWLEDGE AND ABLIEF THE FOREGOING 
PAGES NUABERED 1 TO 83 ARE A COMPLETE 


— TT aca, 


AND ACCURATE TRANSCRIPT OF THE ABOVE 
DESCRIBED PROCEEDING, x 
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sesserewetite 
Signature 
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